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In the Court of Appeals of the District of Columbia. 


No. 2745. 

Mary Margaret Staples et al., Appellants, 

vs. 

Charles W. Staples. 


a Supreme Court of the District of Columbia. 

Equity. No. 32427. 

Charles W. Staples, Plaintiff, 
vs. 

Mary Margaret Staples, Defendant; Edward J. Hoffmeister, 

Co-defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court, of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed February 7, 1914. 

In the Supreme Court, of the District of Columbia. 

Equity. No. 32427. 

Charles W. Staples, Plaintiff, 
vs. 

Mary Margaret Staples, Defendant ; Edward J. Hoffmeister, 

Co-defendant. 

The Bill of Complaint of Charles W. Staples respectfully shows to 
the Court: 

1. That he is a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, and brings this suit in his own right. 

That the defendant, Mary Margaret Staples, is a citizen of the 
United States and a resident of the District of Columbia. 
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That the co-defendant, Edward J. Hoffmeister, is a citizen of the 
United States and is an enlisted man in the United States Cavalry, 

now stationed at Fort Myer, Virginia. 

2 . That the plaintiff and the defendant were lawfully married 
in the City of Washington, District of Columbia, by a Justice of the 
Peace, on "the 12th day of September, 1905, as a result of which mar¬ 
riage a child was, on April 28, 1910, born to them, that said child is 
a girl and bears the name of Marie Marguerite Staples. 

3. That the plaintiff and defendant lived and cohabited to- 
2 gether as man and wife thereafter until February 24, 1913; 

that by decree entered on or about May 5, 1913, in the cause 
entitled Charles W. Staples, Plaintiff, vs. Mary Margaret Staples, De¬ 
fendant, and Edward J. Hoffmeister, Co-defendant, Equity No. 
31.659. in the Supreme Court of the District of Columbia, the de¬ 
fendant, Mary Margaret Staples, was granted a divorce a mensa et 
thoro and was given the custody of the minor child. 

4. That the defendant on divers and sundry occasions during the 
months of Julv, August, September and October, 1913, in and about 
premises numbered 1300 Eleventh Street, Southeast, Washington. 
D. C.. committed acts of adultery with the co-defendant, Edward J. 
Hoffmeister, without the knowledge, consent, privity or procurement 
of the plaintiff, and that since the commission of said acts of adultery, 
committed as aforesaid, plaintiff has not condoned the same. 

5 That plaintiff has within the past few months, and since the de¬ 
cree of Mav 5, 1913 was entered, learned from reliable sources that 
the defendant was, prior to the time of his separation from her. 
known to many men in the District of Columbia as a public char- 
acter. and was in fact a public character; that she wa ? introduced to 
and was known bv a number of men in the District of Columbia as 
“Miss Mav” or “Slay”; that she indulged in intoxicants to excess 
visiting resorts of questionable character with the co-defendant and 
with other men, there drinking to excess; that she smoked cigarettes; 
that she appeared in the presence of men in her own home dressed 
onlv in her night-gown or a kimona, and so dressed, remained in the 
presence of men, including the co-defendant, drinking intoxicants 
and smoking cigarettes; that said acts were all done without 
q t he knowledge, consent, privity or procurement of the plain¬ 

tiff and that he has not condoned said acts or any of them. 

6 . That the defendant has taken their minor child on debauches 
with men without the knowledge or consent of plaintiff ; that on one 
occasion she requested Lloyd F. Johnson, with whom she had main¬ 
tained adulterous relations, to furnish her some drug with which she 
could “put the child to sleep so that it would never wake up , that 
she has neglected and ill-treated said child and is a wholly unfit per¬ 
son to have the custody and care of said child. 

Wherefore, the premises considered, plaintiff prays. 

(a) That copy, subpoena and all proper process issue direct to the 
defendant and co-defendant herein, requiring them and each of 
them to appear and answer the exigencies of this, plaintiff s bill, and 
that the defendant be required to show cause on a day certain, it any 
she may have, why the exclusive custody and control of said minor 

child should not be given to the plaintiff. 
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(^) That upon final hearing of this cause plaintiff be granted a 
divorce a vinculo matrimonii now subsisting between the plaintiff 
and defendant. 

(c) That the plaintiff by final decree be awarded the exclusive 
custody of said minor child and that the defendant be permanentlv 
enjoined from seeing or in any wise interfering with the plaintiff’s 
custody and control of said child. 

(d) That the plaintiff recover from the co-defendant all costs 

of suit by him expended and all further costs that mav 
accrue. J 
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(e) That plaintiff may have such other and further relief 
as to the Court may seem proper and the nature of the cause 
demands. 


WEBSTER BALLINGER, 

Attorney for Plaintiff. 


CHARLES W. STAPLES. 


District of Columbia, To wit: 

Charles W. Staples to me well known being by me first duly sworn 
according to law, deposed and said: I do solemnly swear that 1 have 
read the foregoing petition by me subscribed and know the contents 
thereof, that the facts therein contained are true and those stated 
upon information and belief I believe to be true. 

CHARLES W. STAPLES. 


Subscribed and sworn to before me this 28th dav of Januarv 
A. D. 1914. 

[seal.] J. C. KENNEDY CAMPBELL, 

Notary Public, D. C. 


Answer of Mary Margaret Staples. 

Filed March 31, 1914. 

******* 

Comes now the defendant, Mary Margaret Staples, and for answer 
to the Bill exhibited against her in the above entitled cause, 
states : 

5 1. She admits that she is a citizen of the United States, and 

a resident of the District of Columbia. She admits, upon in¬ 
formation and belief, that her co-defendant, is a citizen of the United 
States. She admits that the plaintiff is a citizen of the United States, 
and a resident of the District of Columbia. 

2. She admits the allegations of Paragraph Two of said Petition. 

3. She admits the allegations of Paragraph Three of said Petition 

4. Answering Paragraph Four of said Petition this defendant 
denies absolutelv that she is guiltv of any one or more of the offenses 
set forth in said Paragraph. 

5. Answering Paragraph Five of said Petition this defendant says 
that the allegations set forth therein were the subject of testimony in 
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a prior case, to wit, the case in which the decree was entered on May 
5, 1913, referred to in Paragraph Three of this Petition, and she is 
advised by her counsel that it is not necessary to answer them again, 
but she says that the same are not true, and that the plaintiff knows 
that they are not true. 

And having fully answered this defendant prays that she may be 
hence dismissed with her costs in this behalf expended. 

MARY MARGARET STAPLES. 

W. GWYNN GARDINER. 

6 District of Columbia, ss: 

Mary Margaret Staples being first duly sworn, on oath deposes and 
says that she has read the foregoing Answer hv her subscribed, and 
knows the contents thereof; that the matters and things therein con¬ 
tained as of her own knowledge are true, and those stated upon in¬ 
formation and belief, she believes to he true. 

MARY MARGARET STAPLES. 


Subscribed and sworn to before me this 30th day of March, A. D. 

14 

VsEAL.l ROBERT E. McNAMARA, 

.Notary Public, D. C. 

My Commission Expires January 10, 1919. 


Answer of E. J. Hoffmeister. 
Filed April 22. 1914. 


Comes now the defendant. Edward J. Hoffmeister, and for answer 
to the Bill exhibited against him in the above entitled cause, says: 

1 He admits that he is a citizen of the United States, and upon in¬ 
formation and belief admits that Marv Margaret Staples and Charles 
G. Staples are citizens of the United States, and residents of the Dis¬ 
trict of Columbia. . „ 

2. He admits upon information and belief the allegations 

7 of Paragraph Two of said Petition. 

3 . He admits, upon information and belief, the allegations 

of Paragraph Three of said Petition. 

4 Answering Paragraph Four of said Petition this defendant de¬ 
nies absolutely that he is guilty of any one or more of the offenses 
set forth in said Paragraph. 

5 Answering Paragrnph Five, this defendant says that the alle¬ 
gations set forth therein were the subject of testimony in a prior case, 
to wit, the case in which the decree was entered on May 5, 1913, re¬ 
ferred to in Paragraph Three of this Petition, and he is advised hv 
counsel, that it is not necessary to answer them again, but he says 
that the same are not true, and that the plaintiff knows that they are 

not true. 
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And having fully answered this defendant prays to be hence dis¬ 
missed with his costs in this behalf expended. 

EDWARD J. HOFFMEISTER. 


W. GWYNN GARDINER, Att’y. 

District of Columbia, ss: 


Edward J. Iloffmeister, being first duly sworn, on oath deposes 
and says that he has read the foregoing Answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
contained as of his own knowledge are true, and those stated upon 
information and belief, he believes to be true. 

EDWARD J. HOFFMEISTER. 
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\ ^1)^1914^ 8nd SWorn to ^ )efore nie 21 day of April, 

[ 8EAL -1 SHIPLEY BRASHEARS, Jr.. 

Notary Public, D. C. 


Decree. 


Filed May 22, 1914. 

* ***** * 

This cause coining on to be heard in open Court, upon the bill of 
complaint and the answers of the defendant and co-dependant, the 
plaintiff being present in person and bv counsel and the defendant 
and co-defendant being present in person and by counsel, and testi¬ 
mony having been submitted in open Court on behalf of the plaintiff 
and on behalf of the defendant and co-defendant, on May 20th and 
21 st, at the conclusion of which the case was submitted by counsel 
without argument, and the Court being fully advised with reference 
to the facts therein, it is this 22nd day of May, A. D., 1914, 

Ordered, adjudged and decreed. That the plaintiff he and he is 
hereby granted an absolute divorce from the defendant on the 
grounds adultery committed with the co-defendant in manner and 
form as alleged in the fourth paragraph of the Bill of Complaint, 

It is further ordered, adjudged and deereed, That costs of suit and 
counsel fee he paid by the plaintiff for the defendant, to-wit, 
9 fifty dollars ($50.00) shall he taxed against the co-defendant 
for which the plaintiff shall have execution as at law. 

Bv the Court, 

WENDELL P. STAFFORD, Justice. 


The defendant notes an appeal from the above Decree to the Court 
of Appeals, and bond for costs is fixed at $100.00. 

WENDELL P. STAFFORD, Justice. 


Memoranda. 


June 12, 1914.—Bond on appeal approved and filed. 

July 6, 1914.—Time to file statement of evidence extended to, and 
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including, tlie 20th day of August, 1914, and to file transcript of 
record in Court of Appeals to, and including, the 1st day of Sep- 

tember, 1914. . 

August 20, 1914.—Time to approve statement of evidence 

10 extended to, and including, the 28th day of August, 1914, 
and to file transcript of record in Court of Appeals to, and in¬ 
cluding, the 30th day of September, 1914. 

August 26, 1914.—Statement of evidence signed by Stafford, J. 

Assignments of Error. 

Filed September 16, 1914. 

******* 

1. The Court erred in finding as a fact that the allegations of the 

Bill had been proven. . 

2. The Court erred in holding that there was sufficient testimony 

to warrant the Court in signing a decree granting to the plaintiff an 

absolute divorce. . . , 

3 The Court erred in considering the testimony given at the trial 

of another case in determining the rights of the parties in this case, 
as shown bv the opinion of the Court which is made a part ot the 
statement of evidence in this ^ ^ cf)ppTN0ER 

W. GWYNN GARDINER, 

A ttorneys for Appellant. 
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Order for Transcript on Appeal. 
Filed September 16, 1914. 


^ -T- 

To John It. Young, Clerk of Supreme Court, D. C.: 

Please prepare the following as the record on appeal: 

It is herein- stipulated and agreed between counsel for the appe ¬ 
lant and the appellee in the above entitled cause, m accordance with 
the Rules of the Court of Appeals in that regard as follows: 

' That the original Petition in this cause is based upon an absolute 
divorce, and the answers of the defendant deny the allegations 

th That’the Transcript of Record on appeal, prepared bv the Clerk 
of the Supreme Court, of the District of Columbia shall he. 

1 . Final Decree; 

2. Memo, of cost bond proven and hied; 

\ Copv"of X this*design a ti o n, including acknowledgment by coun¬ 
sel for appellee of service of a copy of this designation upon him; 

5 Exceptions to the findings of the lower Court and this, to¬ 
gether with the Statement of the Evidence signed by the Judge shall 

constitute the Record on A P peal ' BLAINE COPPTNGER, 

W. GWYNN GARDINER. 

Attorneys for Appellants. 
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u Sept. 16, 1914. 

I decline to agree to this stipulation omitting the pleadings as the 
statement as to the contents of the petition is not fully correct and 
the statement as to the answer is incorrect, and I insist that either 
the entire pleadings, petition and answer or a correct abstract 
thereof be inserted in the record. 

WEBSTER BALLINGER. 


Plaintiff’s Designation of Record. 

Filed September 16, 1914. 

******* 

The clerk will include in the record on appeal the following 
papers not included in defendant’s designation : 

1. Plaintiff’s petition. 

2 . Defendant’s answer. 

3. Co-defendant’s answer; if no answer was filed by the co-defend¬ 
ant a notation to that effect. 

4. Notation of sendee of plaintiff’s petition upon co-defendant. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 

Sendee of a copy of the above and foregoing designation of parts 
of the record accepted this 16th day of September, A. D. 1914. 

W. GWYNN GARDINER, 
Attorney for Defendant and Co-defendant. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 12, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 32427 in Equity, wherein 
Charles W. Staples is Plaintiff, Mary Margaret Staples is Defendant 
and Edward J. Hoffmeister is Co-defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd day of September, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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14 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 82427. 

Charles G. Staples 
vs. 

Mary Margaret Staples et al. 


Abstract of Testimony. 

Before the taking of the testimony, it was stipulated that the de¬ 
fendants waived any proof as to the marriage, the birth of the child 
and that the husband and wife separated on February 24, 1913, and 
that since that date they have never lived together or bad anything 
to do with each other, also that only those matters should be con¬ 
sidered that occurred since the date of the prior decree of May 5, 
1913. 


Testimony for Plaintiff. 

IV here fore the plaintiff to maintain the issues on his part joined, 
called William B. Long who after being duly sworn testified as fol¬ 
lows- That be lived at 215 Sixth St. S. E., that be was the proprietor 
of a iaundrv situated at 1300 11th St. S. E., that he operated it from 
about the first of' July to November 1913 and that during that time 
he employed Mr. Iloffmeister, that during said entire time Iloff- 
meister had a bed on the second floor in the southwest corner, facing 
11 th street, which was curtained oft* from the main room, in which 
he slept; that said bed was near a window which was curtained; that 
Iloffmeister spoke to witness about employing Mrs. Staples, saying 
that she thoroughly understood the laundry business; that thereafter 
Mr< Staples came to the laundry and was introduced to witness by 
Iloffmeister as Sergeant Smallden’s daughter; that witness be- 
15 lieves Iloffmeister told him that the little girl, (the child of 
the plaintiff and defendant) was Mrs. Staples’ sister; at least 
that is what be understood, that be told witness that be went several 
times to the moving picture shows with Mrs. Staples, that he took 
some nice little girl with him whose name he mentioned but witness 
does not think that he met her, that he employed Mrs. Staples at the 
Iaundrv and that she was employed at Iloffmeister s instance as he 
Pad recommended her. that Iloffmeister said that she could work in 
the afternoon, that witness did not think Mrs. Staples had been em- 
ploved at the Iaundrv more than half a dozen times and that she was 
emploved there in the afternoons; that on one occasion witness left 
the Iaundrv about six o’clock p. m. and left Mrs. Staples helping to 
finish the ironing; that Iloffmeister was there and that witness 
does not know whether a boy by the name of Rhodes was there that 
night or not * that so far as witness knows there was no other per¬ 
son there on that occasion; that if Mrs. Staples had been em¬ 
ploved at the Iaundrv at night witness would have known it as 
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he checked o\er the pay roll; that on other occasions when wit¬ 
ness left the laundry Hoffmeister would he there finishing up the 
work and sometimes the hoy Rhodes would he there with him - that 
the regular force in the laundry usually left at six o’clock p. m ’ that 
the laundry was not run all the time but only for half a day or a day 
and a half at a time, perhaps two days and a half a week finishing at 
different hours, that he employed Mrs. Staples at least once to help 
iron when the regular force was there, and on the other four or five 
occasions she was employed when the regular force was not there 
and when there was a good deal of work to do; that she would help 
both witness and Hoffmeister, that witness attended to the work on 
the outside getting work and Hoffmeister on the inside, that Mrs. 
Staples assisted in separating, marking and ironing, that the goods 
were marked when they first came in and that if the goods 
lb from the Navy Yard came in at half-past four or five that 
they would he marked and got ready for the next dav that 
t e goods came in at different times and that the last trip would be 
made about that time; that witness never noticed anything improper 
in the conduct of Mrs. Staples with Hoffmeister, that witness did not 
notice that Hoffmeister treated Mrs. Staples any differently than he 
did the rest of the help, that witness employed two women who did 
the ironing and nothing else, that Hoffmeister and the witness did 

e balance of the work, that Mrs. Staples was an extra helper and 
helped at different times, that witness knew of Mrs. Staples being 
at the laundry one Sunday afternoon when the laundry was not run¬ 
ning that Hoffmeister worked at the laundry practically every Sun¬ 
day fixing up getting clothes out and ready‘for Monday, that when 
witness saw Mrs. Staples she was attending to the marking and sort¬ 
ing; that witness had seen Mrs. Staples a couple of times at the laun- 
dry when there was no work to he done and when, so far a« he could 
see, she was visiting Hoffmeister; that there were three windows in 
the front of the building facing 11th street on the second floor only 
one oi winch was stained. J 

Wherefore the plaintiff to further maintain the issues on his 
part, called Mara ■ Wade, a colored woman, who after being 
duly sworn, testified as follows: That she lived at 1324 11th St 
and during the time in controversy at 1264 11th St a corner 
house that there was a space but no building between"her house 
and the laundry that she first observed Mr. Hoffmeister and Mrs 
Staples in July 1913. that she saw her at the laundry about three 
or four times a week, that she came during the entire time that Hoff 
meister was there at 7 :30 or 8, that the laundry was alwavs closed" 
that witness on one occasion, after twelve o’clock at niaht. 

17 Mrs. Staples poke her head out of the window on the*second 
floor that had lace curtains, that she had no certain time for 
leaving but left at 10:30. 11 and 12. that witness and Alice Stewart 
talked about Mrs. Staples’ visits to the laundry and both thought 
that she was Hoffmeister’s wife, that she observed Mrs Staples from 
directly across the street, that she saw Mrs. Staples enter the laundry 
when there were no lights and that the lights would come un as she 
2—2745a 
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was about to leave and that Hoffmeister would go to the door and re¬ 
main until tlie car came, that witness saw Iloftmeister cross to a 
saloon and return with something all wrapped up, that the defend¬ 
ants would remain for about a quarter ot an hour, that when Mrs. 
Staples remained after midnight witness had gone to bed leaving 
Mrs. Staples still in the laundry, that witness saw no one in the 
building but Hoffmeister and that she knows all of the employees 
were out at that time and that there was not a soul in the building 
except Mrs. Staples and Hoffmeister and that there were no lights 
downstairs, that the machinery was not running, that she worked 
during the day time doing laundry work at her home, that she did 
not see any other woman going in or out of the building the whole 
time that she was there, that when Mrs. Staples was there that 
sometimes there were lights and sometimes there were none, that 
she was up late because of the warm weather, that witness had 
never seen Mrs. Staples at the laundry after Hoffmeister left, that 
witness had seen Mrs. Staples come to the window on the second floor 
on other nights than the one when she saw her there after twelve 
o'clock. Witness explains when asked what she meant by saying 
that she never saw any other woman except Mrs. Staples go into the 
laundry, that she never saw any other woman go where Mrs. Staples 
went after working hours, that is, upstairs, that they stopped work in 
the laundry about 6 p. m. and that there was no light downstairs at 

all. 

18 Wherefore the plaintiff to further maintain the issues on 

his part called Alice Stewart (colored) who after being 
(PiIy sworn, testified as follows i 1 hat she li\es at 1»>0/ 11th St. S. b 
and has lived there for the past six years, that she has seen Iloff- 
meister and Mrs. Staples beginning about the time the laundry 
opened, that Mrs. Staples came four times a week, that she would 
come in the afternoon about 7 in the evening and remain until 10, 
that witness never knew her to remain later, that none of the em¬ 
ployees were present except Hoffmeister, that after Mrs. Staples 
had gone into the building witness had seen Hoffmeister come out 
and go across the street and get a jar of beer and return to the 
laundrv. at which times there were no lights in the building, so 
far as witness could see, that when Mrs. Staples was in the laundry 
at night there was no one working there, that witness saw all of 
the employees leave, that Mrs. Staples always came after they had 
left that in the day time witness had seen a bed close to the win¬ 
dow on the second "floor; that when Mrs. Staples was in the laun¬ 
drv at night the window was always closed; that when she was 
no t there ^the window would be up, that there was no chairs or 
seats downstairs, only machinery and tables, that Hoffmeister crossed 
to get beer once a night for quite a number of nights, that witness 
talked about the case only to Mrs. Wade and that she ne\er told 
another living soul about'it, that she never saw Mrs. Staples enter 
the laundry before 6 p. m. any night except Sunday, when asked bv 
the court for an explanation said that she did not think the question 
meant those present but simply any of her friends, that she does not 
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remember when she talked the matter over with Mr. Ballinger, that 
she also talked with Mr. Staples and explains it by saying that she 
was not thinking of these gentlemen there at all and that she thought 
counsel knew it, that she talked it over with no one but Mrs. Wade, 
Ballinger, Case and Staples, the latter in their office. 

19 therefore the plaintiff to further maintain the issues on 
his part called Charles F. Hagenmaker who after being first 

duly sworn, testified as follows: That he was nineteen years of age 
and lived at 1209 11th St. S. lb, that he first saw Mrs. Staples 
between 6 and 7 p. m. when she was entering the laundry, that she 
knocked at the door and Hoffmeister let her in, that he saw Mrs. 
Staples go upstairs with Hoffmeister, that she went to the laundry 
three or four times a week, that witness had seen Mrs. Staples on 
two occasions at the laundry about three o’clock, but that most of the 
other times she came about six or seven o’clock, that when Mrs. 
Staples arrived he was usually with Purcell and a bunch of boys at 
the corner of N St. on the laundry steps, that once witness was look¬ 
ing in the back door and that he saw Mrs. Staples sitting on a bench 
and that Hoffmeister had his arm on her shoulder, that they saw wit¬ 
ness but that they did not move after seeing him, that sometimes she 
left early and sometimes not until 11 and that once she was there at 
12 , that they were upstairs because witness could sometimes see them 
go up when there was a light, upstairs, that he could see them go up¬ 
stairs. that there was a night latch on the front door and that he 
heard it click after they entered, that one night when Mrs. Staples 
was in the laundry and the boys were singing, Hoffmeister stuck his 
head out of a window on the second floor and told them that if they 
did not go away he would complain to the police, that he wanted 
to sleep, that these visits continued until the laundry closed, that 
there was no one else in the laundry when Mrs. Staples was there 
at night except Hoffmeister. that he saw no one else, that he knew 
Mrs. Staples went upstairs because there was thick glass on the front 
door and that though it was stained he could look through it, that on 
at least two occasions when Mrs. Staples was in the building 

20 at night witness had seen Ifoffnleister come out and go cross 
the street and get beer; that on one of these occasions he had 

a jar of beer under each arm when he returned, that he and the 
other boys were there pretty much every night, that the laundry did 
not run after six o’clock; that when witness first observed Mrs. 
Staples coming to the laundry he thought she was Hoffmeister’s wife, 
and it was not until later he learned that she was another man’s 
wife. 

Wherefore the plaintiff to further maintain the issues on his part, 
called Edward Raymond Totten who after being duly sworn tes- 
tefied as follows: That he was eighteen years old and lived at 
1320 11th St. S. E. and that he first saw Mrs. Staples about four 
weeks after the laundry opened, that she went to the laundry 
about three or four times a week and that she usually got there 
some time between 6 and 7 o’clock p. m. and after the laundry 
closed, that sometimes the door would be closed and then she would 
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rapp and Hoffmeister would let her in, that when Mrs. Staples was 
in the laundry at night there was no one there but she and Hoff¬ 
meister. that witness never saw any other person enter or leave the 
laundry while she was there, that one night she came out at 0 o’clock, 
that the rest of the time he went home and left them there, that he 
went home at 10:30, that there was no lights downstairs and a dim 
light upstairs, that he saw Hoffmeister when Mrs. Staples was there 
go and get a jar of beer, that witness was present when one night 
they were signing Hoffmeister came to the window and told them 
that if they did not stop he would put the police on them, that he 
wanted to sleep, that Mrs. Staples was there at the time, that he 
usually got to the corner in front of the laundry between half-past 
four and five and that the other boys usually got there about the same 
time, that while Mrs. Staples was in the laundry at night the ma¬ 
chinery was not running and there was only a dim light on the 
second floor. 

21 Wherefore the plaintiff to further maintain the issues on 
his part, called Charles E. Clark, who after being duly 

sworn, testified as follows: That he is twenty one years old and lives 
at 1115 N St. S. E., that he first saw Hoffmeister about January 
when he was working at the laundry, that it was summer time, 
that he first saw Mrs. Staples about a month after the laundry 
opened, that one evening between f> and 7 p. m. witness was stand¬ 
ing on the corner at the door of the laundry when he saw Mrs. 
Staples come to the laundry, that the door was closed, that she 
knocked on the door, that the soor was opened by Hoffmeister who 
let her in. that there was no one in the laundry, that she went 
there three or four times a week, that she usually came between 
6 and 7 in the evening after the laundry was closed and was gen- 
erallv there when the witness left at Id o’clock, that the witness 
remained one night as alte as 11 o’clock and that she was still 
there when the witness left, that witness was there when Hoff¬ 
meister threatened that he would put the police on them if they did 
not make less noise, that he wanted to sleep, that Mrs. Staples 
was there, that there was no light then on the first floor but does 
not know as to the second, that at the front of the laundry there were 
two doors, one a double door that had white stuff on it, that the 
smaller door had plate glass the same as in the window in the Court 
Room, that he went to the laundry every day about about 5 p. m. 
and spent more than half of his time between that hour and ten in 
front of it, that during the balance of the time he would go for a 
walk, that he would leave the others there, that on his return they 
would not always be there, that Mrs. Staples arrived on one or two 
occasions before the other employees left, that the machinery had 
stopped the remainder of the times when Mrs. Staples got there, that 
witness had seen Mrs. Staples bring her babv to the laundry; 

22 that on one occasion she brought the baby to the laundry one 
Sunday evening about dark and kept the child in the laun- 

drv two or three hours. 
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\\ herefore the plaintiff to further maintain the issues on his part 
called John T Scram lin, who after being duly sworn, testified as 
follows: That he lives at 512 K St. S. E. and that he has seen Mrs. 
Staples come to the laundry three or four times a week between 6 and 
v * * 10 hauudry was shut down when she arrived, and that some¬ 

times she would bring her little baby with her; that the nights she 
brought her baby with her she would leave about half past eight or 
nine that witness left about 10:30 or 11 and that Mrs. Staples was 
still there, that he was present when Hoffmeister threatened that he 
would put the police on them if they did not go away, that Mrs. 
Staples was in the building that night, that Hoffmeister was accus¬ 
tomed to let her in and would close the door after her. that witness 
heard the latch click, witness is positive that there was no one else in 
the building, that there was a dim light on the second floor and none 
at all on the first, that witness was at the laundry one night till 
twelve o’clock; that he recalls particularly the occasion as he was 
going gunning: that witness left the laundry as the Navy Yard 
hell was ringing twelve o’clock; that Mrs. Staples was in the laundry 
that, night when witness left. When asked how he knew Mrs. 
Staples was in the laundry when he left he replied that he was sit¬ 
ting on the front steps of the laundry from 7:30 to 12 o’clock; that 
he saw her go in and did not see her come out, that there was no 
work going on in the laundry, that there was a Miss Koenig who 
lived on 11 St. hack of the laundry. 

Wherefore the plaintiff to further maintain the issues on his 
P a it, (ailed Edw ard E. Pi rcell, who after being duly sworn testi¬ 
fied as follows: That he lives at 1338 lltli St, S. E.. that he has seen 
Hoffmeister hut would not know him now. Witness was un- 
23 able to identify Hoffmeister when he stood up: hut witness 
identified Mrs. Staples, who was sitting in a chair, as the 
woman he had frequently seen going to the laundry. Witness did 
not pay much attention to Mrs. Staples coming or going, that he 
saw her once a week and that he thinks she came about four o’clock 
or probably later than that, that he saw her leave one night about 
8 o’clock, that witness never paid any attention to Mrs. Staples com¬ 
ing to the laundry until he began to hear different people talking 
about it; that after the talk commenced he did not hang arouncL 
but went hack and forth as usual and sometimes saw Mrs. Staples go 
into the laundry, that a Miss Koenig lives on 1H4 St. a little ways 
from the laundry, that there is a door in the hack part of the laun¬ 
dry. 


Wherefore the plaintiff to further maintain the issues on his 
part, called Julius Hodden, who after being duly sworn, testified 
as follows: That he keeps a store next to the laundry and that he has 
seen Mrs. Staples a few times, that she would come before 8. hut 
witness never watched to see what would happen, that he would leave 
the store when it got dark and that sometimes he would see Mrs. 
Staples leave, that Mrs. Staples’ visits to the laundry at first did not 
attract any particular attention on his part, that later he thought she 
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must 1)0 a relation, sister or something, or Hoffmeister, that he did 
not know otherwise until a few months ago, that one Sunday lie saw 
her come to the laundry with her little girl before dark and go into 
the laundry. 

Wherefore the plaintiff to further maintain the issues on his part, 
called Minnie .1. Cissell, who after being duly sworn, testified as 
follows: That she lives at 1113 Pot/mac Ave. S. K. and that she was 
employed at the laundry by Mr. Long, that Mrs. Staples was not 
employed at the laundry when she worked there, that she was a 
regular employee, that she had seen Mrs. Staples come there 
94 a couple of afternoons between two and three o clock when 
she would talk with Hoffmeister; that the first time she was 
downstairs and later the employees had to go upstairs and Mrs. 
Staples came up, that the other lady asked Mr. Hoffmeister whether 
Mrs. Staples was his sister, he replied that she was his girl, that she 
came one Saturdav afternoon after sixi o’clock just as they were going 
out. that Mrs. Staples went upstairs one afternoon when they were 
ironing, that she saw Mr. Hoffmeister pin an apron on Mrs. Staples 
once that she never noticed any difference in Hoffmeister s conduct 
towards Mrs. Staples from that of any other employees, that witness 
knows that the laundry sometimes ran extra. 

Wherefore the plaintiff to further maintain the issues on his part, 
called Catherine Prather, who after first being duly sworn, testi¬ 
fied a* follows* That she worked at the laundry from July to Octo¬ 
ber and that she knew both defendants, that Mrs. Staples came to the 
laundrv three times when she was there, that one evening she came 
with her little girl at six o’clock just as they were leaving; that the 
next time thev were ironing upstairs and Mrs. Staples was hanging 
clothes on the clothesline, that Hoffmeister came and put an apron 
around her. that, she worked for perhaps a quarter of an hour, hat 
witness worked from seven in the morning until six at night, that 
sometimes she worked hut half a day, that she would work from 
Monday until Wednesday and then do no more until the next week 
that once she worked three days in the week, that she did not work 
every dav in the week, only two or three days, that Mrs. Cissell and 
herself did the ironing and that sometimes the washing was done 
when thev were present, that sometimes Mr. Long and Hoffmeister 
would he marking and sorting the clothes while witness was ironing, 
that the clothes were marked when they went into the \\a>h, that tf e 
marking referred to the marking on the goods before they went into 

the washer. 

25 Testimony for Defendants. 

Wherefore the defendants to maintain the issues on their part, 
called Arthur Podf.s, who after being duly sworn testified as fol¬ 
lows: That he is eighteen years old and that he worked at the laun¬ 
drv the summer before, that he worked tor two or three weeks, that 
he does not remember the month but tlnnks that it was May, that be 
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attended to the boilder, put clothes in the washer, that he was in the 

six o’clock, that he saw Mrs. Staples in 
the laundry, that she was ironing, that she would be there at 6 
o’clock and would remain only a couple of hours, that he has seen her 
mark the clothes a couple of times that were to go to the wash, that 
Mr. TIoffmeister, Mr. Long and himself were present, that the witness 
did not leave Mrs. Staples in the laundry when he left, that Mrs. 
Staples would leave at 4 or 4:30 and that sometimes she would not 
leave until 7. Asked to explain how Mrs. Staples could leave at 4 or 
4:30 if she did not arrive until 6. witness stated that sometimes she 
would arrive earlier, that witness does not know of her leaving as late 
as 9 o’clock but has known of her remaining as late as 8 a couple 
of times, that he ct-hs seen her leave by the back door, that she 
went to see her sister, that he does not know the sister’s name but 
does know that she lived in the hack, right back of the laundry 
on N St., that witness has never been to the sister’s house but 
has seen her to in the house, that he has never seen anything im¬ 
proper between the two defendants. Witness admitted on cross-ex¬ 
amination that he had told Mr. Nance a false-hood; witness testified 
that Mrs. Staples had been employed at the laundry and had worked 
side by side with Mrs. Prather and Mrs. Cissell. 

26 Wherefore the defendants to further maintain the issues on 

their part, called Edward J. TIoffmeister, one of the de¬ 
fendants herein, who being first duly sworn, testified as follows: That 
he was employed by Mr. W. B. Long as manager of the laundry 
from July to October, that he helped instal the machinery anil 
start the laundry, that Mrs. Staples worked at the laundry two or 
three evenings a week, that there was no definite time and when he 
needed her he dropped a postal, that she lived with her father, that 
her duties were marking and sewing and other times she hung clothes 
upstairs before they were ironed, that witness did the washing and 
Arthur Rodes helped him, that Bodes was there four or five weeks 
beginning the first part of August, that his duties were mostly in the 
yard with Mr. Long and that lie attended to the fire under the boiler, 
and helped the witness at other times, that collections were made 
twice a day from the Navy Yard, morning and afternoon, what was 
collected in the morning he and Mr. Long would mark, that which 
was collected in the afternoon Mrs. Staples and witness marked in 
the evening, that he would take the clothes upstairs to mark, that 
the marking was done at night to do away with so much help as the 
laundry had just started, that the witness did not know how to mark 
and Mr. Long had a poor hand, that by marking witness meant mark¬ 
ing so as to distinguish one piece from another as otherwise the laun¬ 
dry would become all mixed, that the last collection was delivered at 
the laundry at 4:30, that sometimes the work would take an hour, 
sometimes two or three hours according to the time of the week, 
that it took the longest time in the latter part of the week, that 
the collections up to Tuesday would be marked before Friday and on 
Friday they would get other work, that the laundry was run some¬ 
times in the latter part of the week as late as 1 a. m.; that this was nec- 
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essarv so as to deliver the work bv Saturdav as otherwise tliev 

• i i «/ 

couldn't, keep it. that the marking would begin when there 
was work to mark, that the latest that Mrs. Staples would re¬ 
main was 10 o'clock, that witness got beer three times a day every 
dav that he was there, that it was hot in the laundry and lie drank 
beer in place of water, that Mr. Long and the hoy drank the beer 
and that sometimes Mrs. Staples took some, that he is not sure 
whether the two ladies took anv or not. that there was no lights to he 
seen on the second floor by the hoys because the clothes were hung 
up to dry in front of the windows, that there was always a light either 
upstairs or down, that the front door was closed and locked e^cause 
the hoys lumg around and he was told to keep it closed and locked, 
that as to the time that he threatened the boys with arrest that Mrs. 
Staples was not in the building at the time, that she left at 8 or 9 
o'clock, that Mrs. Staples went through the hack door to her sister-in- 
law’s house, that witness believes her name to he Higgins and that 
her maiden name was Koenig, that lie told Mr. Long that he had 
been to the moving picture shows with Mrs. Staples that on one occa¬ 
sion she had her cousin*/. Miss Margaret McCune and the baby, on 
another her sister-in-law and her husband and their children, that 
they never went unaccompanied but that on one occasion he met 
her on Penna. Ave.. that this happened once or twice, that witness 
considered his conduct perfectly proper as he knew her father well, 
had soi/ldiered with him in the Philippines, also at Fort Slocum. 
16th infantry, that witness knows the whole family, that witness de 
nies that he ever had his arm around Mrs. Staples in his life or has 
been guilty of any impropriety, that he treated her as lie would liP 
own sister, that lie never saw or heard of her doing anything wrong. 
On cross examination witness admitted that he had been previously 
married; that his wife had obtained a divorce from him though he 
denied that he knew the ground upon which she had obtained the 
divorce: he admitted that it was obtained in the city of New 
28 York. Witness admitted that he was the same party named 
as co-defendant in a previous suit tried in May 1913 wherein 
Charles W. Staples was plaintiff and Mary Margaret Staples defend¬ 
ant. that Mr. Long knew of the laundry being run nights, that wit¬ 
ness was employed by Mr. Long, that Air. Long went home at 5 or 6 
o’clock, that sometimes the boy Rodes and sometimes only witness 
and Mrs. Staples was there at night, that it would take 7 or 8 hours 
to mark 500 pieces and that it would take as long to examine the 
pieces to see if they were marked as to mark them. \\ hen asked if 
the laundry was not doing work for the same patrons each week wit¬ 
ness replied that it was. and when asked whether it was necessary to 
remark the clothes each week witness stated that it took as long to 
examine the clothes to see whether or not they were marked as it 
did not mark them and that it took seven or eight hours each week 
to examine and mark the five hundred pieces of laundry, that Mr. 
Long knew that Mrs. Staples worked there, that Mr. Long paid her at 
times and the witness himself at other times, that when witness paid 
Mrs Staples he always notified Mr. Long the next morning, that 
she has .80 coming to her then. 
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here fore the defendants to further maintain the issues on their 
part, called Mrs. Staples, one of the defendants herein, who after 
jeing duly sworn, testified as follows: 1 liat in the summer preceding 
she worked in a laundry in the arsenal and for Mr. Long sometimes 
in the afternoon alter four and sometimes at six o’clock after the 
laundry started, that sometimes Iloffmeister would drop witness a 
postal-card asking her to come to work as during the summer months 
the soldieis went out in the field to practice, that she did some mark- 
sewing and ironing, that she began work sometimes at 
ZJ four and sometimes at (3 o’clock, that she used to sew, mark 
and iron at the arsenal for the laundry, that at present she is 
working for Conger’s laundry, that she would work in the laundry 
until J or J.oO, that sometimes she would take her baby for a ride 
an d if there w r as no work for her to do she w r ould go to her sister-in- 
law >, that hei sister-in-law T lived at 1233 11V 2 St., that she entered 
the laundry by the front door, that she was compelled to work for a 
living as her alimony was not sufficient to support her baby and pay 
her counsel, that she denies that she sat on a bench with Iloff- 
meister’s arm around her waiste, that she did not know that there was 
a bench on the place, that sometimes she worked downstairs, some¬ 
times upstairs as there was a sewing machine there, that she helped 
generally, that she worked downstairs with a girl named Jenny, 
that she worked when Mrs. Prather and Mrs. Cissel were there, hang¬ 
ing up clothes, that she sewed once or twice at nights wdien there was 
a rush, that she woiked thiee or four nights sewing; that sometimes 
she would go to work at four o’clock in the afternoon, sometimes at 
five o’clock and sometimes at six o’clock and sometimes as late as 
seven o’clock; “And when I w’ould pass by with my baby and they 
wrould ask me to come and help and 1 would come and help.” That 
witness considered it perfectly proper to lie alone in the laundry with 
Hoffmeister as anyone could come in the laundry as the front door 
was unlocked, that Iloffmeister kept the door unlocked when they 
w r ere upstairs. Witness admitted that at the time the front door was 
locked, stating, “I knew my husband always had detectives watching 
me, so Mr. Hoffmeister was always prepared and kept the front door 
locked when he w T as upstairs and nobody else w T as there.” Witness 
admitted that there were mostly colcored people living around the 
laundry and that during the months of July, August, September and 
October she had taken the child with her to the laundry on several 
occasions; that there was nothing but machinery on the first 
30 floor and on the second floor was Hoffmeister’s bed in a corner 
of the room. Witness testified that she did not leave her baby 
at the laundry but would take her baby into the laundry and then to 
her sister-in-law’s where she would leave the child returning to the 
laundry and work and then go after the child and take it home. 
When asked by the court why she did not take the child direct to her 
sister-in-law’s house and then go to the laundry, witness replied, “I 
didn’t know T was going to work till 1 w r ent to the laundry to find out 
wdiether there was any work.” (Q.) You w*ent there in the first 
place not knowing that there w T as any w^ork for you? (A.) Yes, sir, 
and if there wasn’t any w^ork I went back home. 

3—2745a 
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Wherefore the plaintiff to further maintain the issues on his part, 
called Albert Nantz in rebuttal, who after being duly sworn, testi¬ 
fied as follows: That the day before witness testified lie visited 11th 

N Sts., S. E. in company with counsel for the plaintiff; that it was 
twice as far from the rear door of the laundry to the Higgins house 
in 11 y<» St. as it was from the front door of the laundry to said house, 
going up 11th St. through the alley which was the regular entrance. 

Wherefore the defendants to further maintain the issues on their 
part, called Edward Hoffmeister, one of the defendants, who after 
being duly sworn testified as follows: That a girl named Jenny 
worked at the laundry for two weeks and that he discharged her, that 
the nearest way to Mrs. Staples’ sister’s from the laundry was by 
going out the back door of the laundry, across an alley to her house, 
that she lived in a short street, on a half street. 

At the conclusion of the testimony the Court rendered the follow¬ 
ing decision: 

31 Decision of the Court . 

I have no doubt about this woman having committed adultery with 
this man night after night there. 

A woman who after going through what she went through in the 
other case—we all know what the record of it was, under a charge of 
adultery with this man and would go there night after night—she 
herself admits that she did, and staid with him by the hour alone in 
the building; with this man who was charged as her paramour be¬ 
fore—l am sure has not any sense of propriety or decency. She was 
then living on the money furnished by her husband. I think the 
evidence shows conclusively that she was in adulterous relations with 
this man. 

I will grant a decree of divorce. 

Counsel for defendants now pray the court to sign and seal this as 
a correct statement of the evidence taken in this case upon which the 
court made its finding, and the same is accordingly signed and sealed 
this 26th day of August in duplicate as a correct statement of the evi¬ 
dence. 

By the Court: 

WENDELL P. STAFFORD, Justice. 

[Endorsed:! Equity. 32427. Staples vs. Staples et al. Abstract 
of Testimony. (For Court of Appeals.) 

Endorsed on cover: District of Columbia Supreme Court. No. 
2745. Mary Margaret Staples et al., appellants, vs. Charles W. 
Staples. Court of Appeals, District of Columbia. Filed Sep. 24, 
1914. Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANTS. 

This is an appeal from the decision of the court below, 
finding the appellants guilty of adultery and granting the 
appellee a decree of divorce on that ground. To this we 
have excepted on the ground that there is no evidence which 
would warrant the court in finding that the acts complained 
of had been committed. 

Facts. 

So far as the present appeal is concerned, the testimony 
shows that Edward J. Hoffmiester was employed by Wil¬ 
liam R. Long to install the machinery and manage a laun¬ 
dry which he was to open at 1300 11th St., S. E. (R., 8, 
15), that he began work the first part of July, 1913, and 
that he remained there until the laundry was sold the No- 



vember of the same year (R., 8). During - that time lie 
lodged on the second floor of the laundry ( R., 8). Iloff- 
miester managed the laundry ( R., 15 ) while Long drummed 
up the trade on the outside. ( R., 1).) The laundry ap¬ 
pears to have been in a most precarious condition from the 
first, both as to the amount of work to be done and the 
number of employees, for besides Mrs. Staples and Hoff- 
meister there were but two women employed regularly, 
these to do the ironing, and then only for two days and a 
half a week. (R., 14.) In fact, there is mention made of 
but two other employees, a boy named Rodes, who worked 
for four or five weeks (R., 15), and a girl named Jenny, 
who was employed by Hoffmeister but two weeks and 
whose last name he has since forgotten. ( R., 18.) Hoff¬ 
meister employed Mrs. Staples. It would seem that neither 
Lone or Hoffmeister knew much about a laundry. Long 
worked on the outside and Hoffmeister was a soldier. (R., 
10. ) Mrs. Staples thoroughly understood the laundry bus¬ 
iness (R„ 8) having worked in the laundry at the arsenal 
(R., 17 ) and is at present working for a laundry (R., 17). 
She was employed because of her knowledge of the laundry 
business ( R., 9). Being employed during the day time at 
the arsenal she was unable to work except in the evening, 
save at the time the laundry opened. Then she was able to 
work in the afternoon because the soldiers were away in 
the held practicing (R., 8, 17). It would appear from the 
record as a whole that the work was more in the nature of 
odd jobs that could be done in the evening or at other odd 
times. Thus Mr. Long described her as an extra helper 
(R., 9) and that she assisted in separating, marking and 
ironing (R., 9), she did sewing at the arsenal for the laun¬ 
dry (R., 17). She appears to have arrived at the laundry 
about 6 (R., 17) and to have left about 8 or 9 (R., 10). 
She worked two or three evenings a week (R., 15). It 
was upon this fact, that she was alone in the laundry with 



Hoftmeister, that the court founded its decree in the pres¬ 
ent case. 

Assignments of Error. 

There are three assignments of error (R., 6), two of 
which are to the effect that there is no proof of the acts of 
adultery, that they were in fact committed. They will be 
considered together. The third is to the effect that on the 
face of its decision (R., 18) the court considered matter 
not properly before it. 

Argument. 

There is not one line of testimony in the abstract that 
goes to show that the acts complained of were ever com¬ 
mitted. The furthest that the testimony goes, and it does 
not go one atom further, is to show that granted they so 
desired they might have committed the acts charged. But 
there is not one line as to their commission. The law is 
well settled, and has been settled by the repeated adjudica¬ 
tion of the courts, that opportunity alone is never sufficient 
but there must be some proof to show that the act itself was 
in fact committed. Let us consider some of the authorities 
on this point. 

h Am. & Eng. Enel, of Law (2d Ed.) 749. 

Bat the evidence must be complete, satisfactory, and 
convincing, and consistent with the hypothesis that the 
adultery was committed. 

Next page. 

Interpretation always in favor of innocence. * * * 

I he circumstances, when reviewed together, must be 
incompatible with innocence, and if reasonably capable 
of two interpretations, that interpretation which favors 



innocence will be adopted. But guilt will be inferred 
where it is impossible to reconcile the testimony with 
any theory of innocence. 

Following page. 

A mere preponderance of the evidence has been held 
sufficient, but this does not apply to circumstantial evi¬ 
dence, which must not only preponderate but also be 
consistent and convincing. 

The circumstantial evidence of adultery generally 
consists of three elements: 1. The opportunity, or time 
and place to commit the act. 2. 4 be disposition and 
intent of the defendant. 3. The disposition and in¬ 
tent of the paramour. 

Generally adultery will not be inferred unless all 
these elements appear in the evidence. Adultery will 
not be inferred from proof of suspicious circumstances 
showing merely an opportunity, as this is not incom¬ 
patible with innocence. 

Hutchinson v. Hutchinson, 104 N. Y. Sup., 107 4. 

The elements of opportunity and inclination must 
both be present. The evidence as to inclination, as 
well as opportunity, must be such as to lead a reasona¬ 
ble man to the conclusion that the adulterous act had 
been committed. 

Again, on page 1075, the court said: 

The evidence, taken in its entirety, obviously shows 
opportunity for wrong-doing on the part of the de¬ 
fendant. It fails, however, to establish satisfactorily 
the inclination of defendant toward adulterous con¬ 
duct. “Charges of this kind,” says Herrick, J., in 
Smith v. Smith, 89 Hun., 010, “are only to be estab¬ 
lished by clear and satisfactory evidence. They are so 
serious in their character, and the results so grave, that 
a court should hesitate before making a finding of 
guilty except when thoroughly satisfied of the truth 
of the charge.” In searching the evidence for proof 



of inclination towards adulterous conduct, the circum¬ 
stances must be sufficient to satisfy the mind that the 
adulterous intercourse has actually taken place. Though 
presumptive evidence alone is sufficient to establish the 
fact, the circumstances must lead to it not only by fair 
inference but as a necessary conclusion. Appearances 
that are equally capable of two interpretations will not 
justify the presumption. Mere opportunity, even 
though prolonged and inviting, can in itself never be a 
sufficient basis upon which to predicate inclination 
toward wrong-doing. 


Pollock v. Pollock, 71 X. Y., 137, 141. 

Although it is an act of darkness and great secrecy, 
and not often provable by direct means, and the evi¬ 
dence must in most cases be circumstantial, yet the 
circumstances must be sufficient to satisfy the mind 
that the adulterous intercourse has actually taken place. 
I hough presumptive evidence alone is sufficient to es¬ 
tablish the fact, the circumstances must lead to it, not 
only by fair inference, but as a necessary conclusion. 
Appearances that are equally capable of two interpre¬ 
tations will not justify the presumption. 

Graham v. Graham, 141 X. Y. Supp.. 766, 769. 

Clearly the mere opportunity of committing adultery 
G not proof that the wrong has been done. As we 
understand the rule, it is necessary not only that there 
should be evidence of an opportunity, but that there 
should be evidence of a desire and purpose. There 
should be something in the conduct of the parties from 
which it may be properly inferred that, given the op¬ 
portunity, they would indulge their passions; * * * 

Farrier v. Farrier, 7>8 Atl. (X. J.), 1079-1080. 

Abundant opportunity to commit the offense of 
adultery was proven, but I fail to find any proof of 
am inclination or desire, or of any such conduct on 
the part of the defendant as should lead a court to de¬ 
termine from the proven facts that he was guilty. 



Burke v. Burke, 44 Kansas, 307, at the bottom of 
page 30S we find 

'fhe proof of adultery in such a case as this, must 
he clear, positive and satisfactory. The evidence 
should show that actual adultery was committed, since 
nothing short of the carnal act can lav a foundation 
for divorce for this cause. Evidence simply showing 
full and frequent opportunities for illicit or carnal in¬ 
tercourse is not alone sufficient to found an inference 
that the criminal act was committed. Although pre¬ 
sumptive evidence alone is sufficient to establish the 
fact of adulterous intercourse, the circumstances must 
lead to it, not only by fair inference, but as a necessary 
conclusion; appearances equally capable of two inter¬ 
pretations, one an innocent one, will not justify the 
presumption of guilt. 

Carter v. Carter, 02 Ill., 439, from syllabus, 

When immorality or wrong is imputed, such as 
adultery, it must be established by at least a prepon¬ 
derance of proof; and when facts and circumstances 
relied upon to establish the same, may as well import 
innocence as guilt, they must be held to import inno¬ 
cence. 

But the court in this case need go no further than the 
decisions of our own court. This court decided in the case 
of Krous v. Krous, 41 Ap. D. C., 200 where the quantum 
of evidence to prove adultery was before the court in an 
opinion by the Chief Justice that 

In order to sustain a charge fixing lasting shame 
and disgrace upon a wife, the proof should be clear 
and satisfactory. Mere circumstances of suspicion are 
not sufficient. 


The court in that case cites the case of Glennan v. Glen- 
nan, 3 Ap. D. C., 333 where the language of the court there 
is practically identical with that just quoted. 



The principal evidence relied upon by the appellee was 
the evidence of some young men who were in the habit of 
hanging around the laundry. (R., 11-13.) These young 
men all testified that Mrs. Staples remained in the laundry 
late at night, and that one night she was there at midnight 
and had not then left. Unfortunately for the force of this 
testimony, when one of these young men was called to ex¬ 
plain how he knew that she was still in the laundry, he 
placed it upon the ground that he saw her enter and had 
not seen her leave the laundry. (R., 13.) But the testi¬ 
mony shows beyond all question that there was a rear door 
and that Mrs. Staples was in the habit of making use of 
it in going from the laundry to her sister’s who lived to the 
rear of the laundry. (R., 13, 1.1, 16, 17.) Further, if 
adultery was to be committed it could as well have been 
committed before 9 as after and that the only purpose that 
laM hours could normally have would go to prove cohabi¬ 
tation, a charge that is not made and not the slightest ef¬ 
fort is made to prove. 

F\en abstracting wholly from the question of work, 
whether or not Mrs. Staples was there purely for Hoff- 
meister s company, would that have warranted the court 
m finding that adultery had in fact been committed. The 
testimony shows that Hoffmeister knew not only Mrs. Sta¬ 
ples but her latner, had soldiered with him both in the West 
and in the Philippines, that he knew the whole family (R., 
16), that Mrs. Staples was not living with her husband and 
had not been since the preceding February (R., S). If she 
found the company of an old friend not only of herself but 
of the family agreeable, is it a fair conclusion that this 
must result in adultery? As was well said in an Oregon 
case, Herberger vs. Herberger, 16 Oreg., 327, 328: 

Because they were sociable the court will not pre¬ 
sume evil, and because they had the opportunity and 
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might have committed adultery, there is no presump¬ 
tion that they did. The presumptions are the other 
way. The law will not presume that these parties vio¬ 
lated the criminal statutes of the State, and trans¬ 
cended their social duties, or were guilty of any wrong. 
He who alleges it must prove it; opportunity alone will 
not suffice. 

Once again, taking this testimony in its strongest aspect 
against the defendants we protest that there is not one line 
that goes heyond opportunity, that opportunity is insuffi¬ 
cient, that the appellee having asserted that the act was com¬ 
mitted must prove it as being a necessary part of his case 
upon the common sense ground—that what a man asserts 
that he must prove. This is superbly summed up in a New 
Jersey case where the facts were far stronger than they are 
here. 


Osborne v. Osborne, 44 X. J. Eq., 2.“>7, 261. 

If we give the testimony the construction most un¬ 
favorable to the defendant, a decree based upon adul¬ 
tery must rest upon one of two grounds; either that 
an opportunity is tantamount to guilt, or that a decree 
may rest upon a crime half proven, even though the 
half it rests upon is the half that is not proven. 

On behalf of the appellants, there is not one line of tes¬ 
timony that shows any improper conduct between them, not 
one line that shows any improper acts. It is true that one 
of the young men who was accustomed to hang around the 
laundry testified that he saw Mrs. Staples sitting on a 
bench and that Hoffmeister’s arm was on her shoulder, and 
“that they saw witness but that they did not move after 
seeing him.” (R., 11.) Not only does Mrs. Staples and 
Hoffmeister specifically deny this ( R., 16, 17), but Mrs. 
Staples and Alice Stewart, one of the plaintiff’s witnesses 
both deny that there were any benches there (R., 17, 10). 
Further than, it is a most improbable thing that after being 






caught in the manner in which they were not to show signs 
of guilt. 1 he failure to show any guilty signs, when sud¬ 
denly come upon, such as jumping to their feet or the 
snatching of the arm away in this instance or confusion of 
face or manner, was one of the principal things which con¬ 
vinced the court in the case of Pollock v. Pollock, 71 N. Y.. 
137, that the parties accused should not be found guilty. 
We respectfully recommend this entire case to the most 
careful consideration on the part of this court. 

Third Assignment of Error. 

Theie are a number of pieces of evidence that we do not 
intend to consider at length. Suffice it to say that the court 
by its decision showed that it regarded them as worthy of 
little credence, as the verdict rested wholly upon the' ap¬ 
pellee s admission of their being together. (R., 18.) In 
arriving at its decision the court expressly took into ac¬ 
count matter not properly before it. It seems to us that 
this was an admission upon the part of the court that the 
matter then before it was insufficient to prove the parties 
guilty of the acts alleged. The court said, in effect, that if 
we take the testimony before us and take into account “what 
she (Mrs. Staples) went through.” But what she went 
through in the first case was not before the court. It is a 
most extraordinary proposition that when a person is 
charged and tried and found not guilty, if the same charge 
i> repeated, that the court should consider it as something 
against the party so charged. If it can be properly con¬ 
sidered at all, it should weigh in her favor as raising a pre¬ 
sumption that the present charge was like the one that 
preceded it. without foundation. But whether this is so or 
not, it is a most extraordinary procedure for the court to 
g° to something not on the record and not before him in 

any shape, form or manner in order to find a verdict of 
guilty. 
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As to the Right of Appeal in No. 2,662. 


Appellee in this case filed a motion in this court to dis¬ 
miss the appeal upon the ground that there was no evidence 
in the record for this court to consider when the decree of 
the lower court (R., 80) states thus: 

And after hearing the same and considering the evi¬ 
dence introduced upon the hearing of the original 
cause, it is ordered and decreed. 


The question in the case was whether or not the court 
should grant the supplemental bill to be hied upon evidence 
which appellant claimed was newly discovered, whereas in 
fact the evidence upon which he sought to obtain leave to 
file a bill of review was all before the court and considered 
by the court at the final hearing on the original bill, all of 
which is shown by the record, see affidavits of Gardiner and 
Whitefore, record, pages 37, 38, 39, 40, 41 and 42 inclu¬ 
sive. 

Upon this proposition we also desire to call the court s 
attention to the record 22 to 32 inclusive, which is a memo¬ 
randum prepared by appellant's counsel for the lower court 
to consider in deciding the original case of its merits, and 
record, 32 to 34 inclusive, which is a memorandum sub¬ 
mitted by appellee's counsel showing his position as to the 
testimony taken at a former trial. 

Xo copy of the designation was served upon counsel for 
appellee as required by the rules of this court, and there¬ 
fore no opportunity was given appellee's counsel to desig¬ 
nate additional parts of the record as he had a right to do 
under the rule, and was deprived of so doing by a failure 
to comply with the rules in submitting the proposed desig¬ 
nation of record to him by appellant’s counsel. 


Right to File a Bill of Review a Discretionary Right. 

Finallv, the law is well settled that in the case of a bill 
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of review based upon newly-discovered evidence, it lies 
wholly within the discretion of the court to whom the bill 
is addressed, nor will its findings be disturbed save where 
its discretion is clearly abused. This is the sole ground 
up 00 which the present appeal is based, and therefore the 
present appeal should be dismissed. The law is found in 10 
Cyc. .)20, and is backed in that volume and its annotations 
subsequently issued, by a multitude of decisions. It is as 
follows: 


It is not necessary to obtain leave of the court to 
hie a bid of review to correct an error of law apparent 
on the face of the record; but such leave is necessary 
when the bill is founded on new matter, or newly dis¬ 
covered evidence. The granting of such leave is not 
a llia ttei ol right, but rests in the sound discretion of 
the court, subject to review by the appellate court for 
abuse of discretion. * * * 

The Supreme Court of the United States has laid down 
this rule of law in the case of Ricker v. Powell, 100 U. S., 
1< r. Chief justice \\aite, in giving the unanimous ver¬ 
dict o! the court, uses the following language on page 107: 

A bill of review on the ground of newly discovered 
matter can only be filed on special leave, which de¬ 
pends on the sound discretion of the court to which 
application is made. (Cits.) It may be refused, al¬ 
though the tacts, if admitted, would change the de¬ 
cree, when the court, looking to all the circumstances, 
snail deem it productive of mischief to innocent par¬ 
ties, or for any other cause, unadvisable. 

* 'gain, in Craig v. Smith, 100 C . S., 226, the same court 
by the same judge at the bottom of page 2:33 uses the fol¬ 
lowing language: 



There is no universal or absolute rule which pro¬ 
hibits the courts from allowing the introduction of 
newly discovered evidence under a bill of review to 
prove facts which were in issue on the former hear¬ 
ing. “But the allowance of it is not a matter of right 
in the party, but of sound discretion in the court, to 
be exercised cautiously and sparingly, and only under 
such circumstances which demonstrate it to be in- 
despensible to the merits and justice of the cause.” 
Such was the language of Mr. Justice Story in Wood 
v. Mann (2 Sumn, 334), and he states the rule none 
too strongly. 

In Hopkins v. Hebard, 104 Fed., 301, the rule is thus set 
forth in the syllabus. 

The filing of a bill of review on the ground of newly 
discovered evidence is not a matter of right, but leave 
may be granted or refused by the court in the exercise 
of a sound discretion, in view of the circumstances of 
the particular cause. 

And on page 300 of the decision we find: 

The rule is well settled that while a bill of review, 
on account of error upon the face of the decree, may 
be filed as matter of right, the granting of a bill of 
review on account of newly discovered evidence is not 
of right but of sound discretion in the court. 

In conclusion, we would call the court’s attention to the 
fact that this entire appeal is based upon the refusal of the 
court below to grant a bill of review on the ground of newly 
discovered evidence, that the court below after a careful 
examination into the testimony given at the former trial, 
refused to grant the bill prayed for, and that under the au¬ 
thorities as just cited, this court should deny the appeal. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Blaine Coppinger, 

Counsel for AppcMart. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 


October Term, 1914. 


Nos. 2745 and 2663. 


MARY MARGARET STAPLES AND EDWARD J. 
HOFFMEISTER, APPELLANTS, 

vs. 

CHARLES W. STAPLES. 


Appellee's Brief in Case No. 2745, and Appellant's Reply Brief 

in Case No. 266;3. 


By order entered October 8, 1914, cases No. 2663 and No. 
2745 were consolidated for hearing when No. 2745 is reached 
on the calendar. 

Charles W. Staples is appellant in case No. 2663, and appel¬ 
lee in case No. 2745. 

Mary Margaret Staples and Edward J. Hoffmeister are ap¬ 
pellees in case No. 2663 and appellants in case No. 2745. 


APPELLEE CHARLES W. STAPLES’ BRIEF IN CASE 

No. 2745. 

The first two errors assigned by appellant (R. 6) are, that 
there is no proof of the commission of the acts of adultery 
charged. Upon examination of the record these two assign¬ 
ments will be found groundless. The facts are: 

Appellee, Charles W. Staples, and appellant, Mary Margaret 
Staples, were married September 12, 1905, as a result of which 






They lived together as man and wife until February 24, 1913, 
when they separated (R. 8). March 3, 1913, appellee filed suit 
for an absolute divorce against appellant, charging her with 
having committed acts of adultery with appellant, Hoffmeister, 
at certain times and places (R. case No. 2(>(>3-2). Appellants, 
Mrs. Staples and Hoffmeister, made answer denying the alle¬ 
gations of misconduct (case No. 2(503, R. 3, 4, », 0). May 
1913, a decree was entered granting Mrs. Staples a divorce 
a mensa ct thoro and awarding her the custody of the minor 
child. Februarv 7. 1914, appellee instituted this proceeding, 
naming appellant. Mrs. Staples, as defendant, and appellant, 
Hoffmeister, as co-defendant, and charging ( R. p. 2, l )ar - **) 1 

“That the defendant on divers and sundry occasions 
during the months of July. August, September and Oc¬ 
tober. 1913, in and about premises numbered 13(H) 
Eleventh street southeast. Washington, 1). C., com¬ 
mitted acts of adultery with the co-defendant, Edward 
1 Hoffmeister, without the knowledge, consent, privity 
nr procurement of the plaintiff, and that since the com¬ 
mission of said acts of adultery, committed as aforesaid, 
plaintiff has not condoned the same. 

March 31, 1911, and April 22. 191 1, appellants, Mrs. Staples 
and Hoffmeister. respectively, filed general denials ( R. 3, 4. 3). 
May 21. 1914, the case was heard in open court, it being stipu¬ 
lated that the evidence should he confined to matters that had 
occurred since the prior decree of May 5, 1913 ( R. 8). May 
22, 1914, a decree was entered granting appellee. Staples, an 
absolute divorce from appellant, Mrs. Staples, “on the grounds 
of adultery committed with the co-defendant in manner and 
form as alleged in the fourth paragraph of the W\W of Com¬ 
plaint” (R. 3), and assessing the costs against the co¬ 
defendant. 

[’remises No. 13(H) Eleventh street, where it was charged the 
acts of adultery were committed, was used for a laundry by 
William II. Long from about the first of July to some time in 
November. 1913. Hoffmeister was employed by Long from 








July 1 to November, Did. He occupied a bed on the second 
door in the southwest corner facing Eleventh street, which 
was curtained off from the main room. The bed was near a 
window, which was likewise curtained. Hoffmeister asked 
kong to employ Mrs. Staples, stating that she thoroughly 
understood the laundry business. Mrs. Staples thereafter 
came to the laundry and was introduced to Long by Hoff¬ 
meister as “Sergeant Smallden’s daughter.” Hoffmeister told 
Long that the little girl (Mrs. Staples’ child) -was Mrs. Staples’ 
>wter. Mrs. Staples was employed to work in the afternoons 
when the regular force was not employed. She worked not 
to exceed a half dozen times. On one occasion Long left the 
laundry about (i o’clock p. m., and Mrs. Staples was at the 
launcry helping to finish the ironing. On one occasion only 
Mrs. Staples worked when the regular force was there; on 
the other four or five occasions she was employed die worked 
in the afternoons when the regular force was not there. If 
Mrs. Staples had been employed at the laundry at night Long 
wnuld have known it. as he checked over the pay-roll. The 
laundry closed at (> o'clock p. m. Hoffmeister told Long that 
"C had taken Mrs. Staples several times to the moving pictures 
and that he took some nice little girl with him, whom lie wanted 
Long to meet. Long saw Mrs. Staples a couple of times at 
i!k laitndrv \\ nen there was no work to be done, when she was 
apparently visiting Hoffmeister. (Long’s testimony, K. 8 and 
:, L Long paid Mrs. Staples for a part of the time she was 
working, and Hoffmeister paid her for a part of the time she 
worked, but each time Hoffmeister paid her he notified Long 
die following morning. ( Hoffmeister’s testimonv. R. 1(5. bot¬ 
tom page.) 

Mary V. ade. a colored woman, lived at Kbi t Eleventh street, 
diagonally across from the laundry. In the evenings she sat 
"ii the ! rout porch of Alice Stewart’s house. No. IMP? Eleventh 
•lixet. hcijucntlv until after \'> o’clock. She first observed 
I hdfmeisicr and Mrs. Staples in July, Did. Mrs. Wade saw 
Mr>. Maples come to the laundry three or four times a week 
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during the entire time HofYmcister was employed, usually ar¬ 
riving about 7.110 or S o'clock p. m. The laundry was always 
closed when she came. Mrs. Staples had no certain time for 
leaving, but would leave at 10.30. 11 or 12 o'clock. When 
Mrs. Staples was there at nights there was no one else in the 
laundry building but Mrs. Staples and MotTmeister; there was 
no machinery running or washing being done. Witness had 
seen Mr-. Staples on the second floor with. HolTmeister when 
witness had gone to bed. \\ itness did not i now how long 
Mrs Staples remained those nights. Witness saw Mrs. 
Staples enter the building when there were no lights, the place 
remaining dark until just before she left, when the lights would 
be turned on. Sometimes when Mrs. Staples was there there 
was a light and sometimes there was no light. Witness saw 
Mr-. Staples come to the curtained window < next to lloit- 
mcister’s bed ) on one occasion after 12 o'clock at night, saw 
her poke her head out of the window; she had also seen her 
come to the same window on other occasions late tit night. 
When Mrs. Staples would leave the building w itness had seen 
Hoflfmeister come to the door with her and remain in the door 
until a car came which Mrs. Staples boarded. W'hen Mrs. 
Staple- and HolTmeister were alone in the building and when 
there were no light- witne-- ' ad een Hofifmei-ter come out, 
cross the -treet to a -aiooii and mum with a package wrapped 
up. Witness and Alice Stewart, who lived almost directly 
across the street, frequently discussed Mrs. Staples visits to 
Hoffmeister, and concluded they were man and wife. W itness 
never saw anv other woman except Mrs. Staples go into the 
laundrv and upstairs after working hours. (Mary Wades 
testimony. R. h-lu.) 

Mary Wade's testimony is corroborated throughout by the 
testimony of Alice Stewart, who lived at R><R eleventh - treet. 
almost directly across from the laundry. 

Charles 1C Hagcnmaker, nineteen years of age; ivdward 
Raymond Totten, eighteen years of age; Charles h. blark, 
twcnlv-one vear of age. and Kdward 1C Rurcell. lived in the 





immediate neighborhood, and during the months of July, 
August, September and October loafed on the corner of 
Eleventh street next to the laundry, and sat on the laundry 
steps every evening until 10 or 11 o’clock. 

Hagenmaker (R. 11) first saw Mrs. Staples come to the 
laundry between fi and 7 p. m. one evening. She knocked on 
the door and Hofifmeister let her in. Mrs. Staples went up¬ 
stairs with Hofifmeister. There were glass doors and windows 
at the front of the building, so that witness could see Mrs. 
Staples after she entered the laundry on the ground floor. 
Mrs. Staples went to the laundry three or four times a week, 
most of the times between fi and 7 o’clock, and after the laundrv 
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had closed and the employees had left. On one occasion wit¬ 
ness saw Mrs. Staples sitting on a bench in the laundry, Hofif¬ 
meister seated next to her with his arm around her. Some¬ 
times Mrs. Staples left early, and sometimes not until 11 
o’clock, and on one occasion she was there at 12 o’clock. Mrs. 
Staples and Hofifmeister would go upstairs. There was a 
night latch on the door, and when Mrs. Staples would go in 
he would hear the latch click. One night when Mrs. Staples and 
Hofifmeister were in the laundry he and the other boys (wit¬ 
nesses m this case) were making a noise on the steps of the 
laundry, and '‘Hofifmeister stuck his head out of the window 


on the second floor and told them if they did not go away he 
would complain to the police, that he wanted to sleep.’’ Mrs. 
Staples was then in the laundry on the second floor with Hofif¬ 
meister, and there was no one else in the building. When Mrs. 
Staples was in the laundry witness had seen Hofifmeister come 
’'tit and go across the street and get beer; ('ll! one of these 
occasions Hofifmeister returned with a jar of beer under each 
arm ; witness and the other boys were there pretty much every 
u'g'n ; witness tin night Mrs. Staples was Hoffmeister’s wife. 
Substantially the same facts were testified to by Edward Ray¬ 
mond i’otien i R. li and 12). Charles E. Clark ( R. 12), John 
T. Scramlin ( R. P)). and Edward E. Purcell ( R. Pi). Par¬ 
ticular attention is called to the testimonv of Witness Scramlin 



(R. 13). This witnc SS testified that Mrs. Staples usually 
came to the laundry about three or four times a week, arriving 
between and 7 o’clock; that on one occasion when there was 
no one else in the building but Hoffmeister she entered the 
building while witness was sitting on the steps and remained 
in the building until witness left, when the Navy \ ard bell 
was ringing 12 o’clock; that he sat on the steps during the 
entire time between 7.30 and 12 o’clock, and that no one came 
in or went out of the building after Mrs. Staples went in; that 
he remembers the occasion particularly, as he was going gun¬ 
ning the next morning. While she was there there was dim 
light on the second floor and none on the first floor. 

Julius Rodden had a store immediately adjoining the laundry 
on Eleventh street. He had seen Mrs. Staples come to the 
laundry not only at nights, but on Sundays, and concluded that 
“she must be a relation, sister or something of Hoffmeister.' 

(R. 13.) 

Minnie J. Cissel, a regular employee of the laundry, had seen 
Mr^. Staples come to the laundry two afternoons between 2 
and 3 o'clock, when she would talk with Hoffmeister. When 
one of the girls asked Hoffmeister if Mrs. Staples was his sis¬ 
ter. “he replied she was his girl.” Witness had seen Mrs. 
Staples come to the laundry .after (*. o’clock as witness was 
leaving. ( R. 11.) 

To the same effect is the testimony of Catherine Prather. 
(R. 1-1.) 

( )n certain occasions Airs. Staples would take hei little gu 1 
to the laundrv at night and on Sunday. ()n these occasions 

die would remain but a short time. 

’fhe witnesses called by appellants were Arthur Rhodes, who 
testified that he had worked two or three weeks at the laundry 
during the month of May . 1913 (the laundry did not open until 
the first of July). He testified that Mrs. Staples would arrive 
at the laundry about (1 o clock p. in., and would leu\e about 
I or p . m,.; that sometimes she would leave about 7 p. m.; 
that witness had seen Mrs. Staples leave as late as S o’clock, 



when si ic would leave by the back door; she went to see her 
sister; he did not know her sister's name; her sister lived back 
of the laundry. On cross-examination he admitted that he 
bad told Mr. Nance a falsehood as to what he knew about Mrs. 
Staples being at the laundry. He further testified that Mrs. 
Staples had been employed at the laundry and had worked side 
b\ side with Mrs. Prather and Mrs. Cissel, two regular em¬ 
ployees (R. 11 and 15). This witness' testimony is contra¬ 
dicted by Mrs. Prather and Mrs. Cissel. 

The co-defendant, Edward J. Hofifmeister, admitted that he 
was the same person named as co-defendant in the previous 
suit; that bis (Hoffmeister's) wife had obtained a divorce 
from him in New York City, though he denied any knowledge 
of die ground upon which the divorce was obtained (under the 
laws of New 5 ork an absolute divorce can only be obtained 
upon the ground of adultery) ; that Mrs. Staples came to the 
laundry frequently at night, assisting him in marking the 
clothes; that the outside door was locked when he and Mrs. 
Staples were in the laundry at night "because the boys huno- 
ai omul and be was told to keep it closed and locked.’’ He 
admitted that he had been to moving picture shows with Mrs. 
Staples, but insisted that they never went alone. He testified 
that the laundry had been run at nights, which was in direct 
conflict with the testimony ('if the proprietor. Long. ( R. 
15 . 1 ( 1 .) 

Aors. Staples testified that die was frequently employed at 
the laundry, going to work at 1 o'clock and sometimes at 7 
o clock; that Hoft.ueister would drop her a postal card advis- 
ng her when to come to work, and also "when 1 would pass by 
w it!; my baby and they would ask me to come and help and 1 
would come and help. ' She considered it perfectly proper for 
uci to be alone with Hoffmeister on the second floor, on which 
h' •« •!' iic iiad a bed, with the doors locked. She explained the 
necessity for keeping the iront door locked as follows: "f 
vtKw my husband always had detectives watching me so Mr 
1 lohmci-ter was always prepared and kept the front door 
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locked when he was upstairs and nobody else was there." She 
admitted taking her child to the laundry during the months of 
July, August. September and October, but claimed that when 
she went to the laundry and found that they had work for her 
to do, she would then take her child to her sister-in-law’s, re¬ 
turn to the laundry, do the work, and then go and get her child 
and take it home. “When asked by the Court why she did not 
take the child direct to her sister-in-law’s house and then go 
to the laundry, witness replied: 1 didn t know I was going 
to work till 1 went to the laundry to find out whether there was 
any work.’ ( O. N on went there in the first place, not know¬ 
ing that there was anv work for you? (A.) es, sir; and if 

o - 

there wasn’t anv work. I went hack home. t 1L 1 < •) 

( )ne can arrive at but one conclusion from this testimony, 
viz: That Mrs. Staples was visiting Hoffmeister at the laun¬ 
dry for immoral and improper purposes. She was introduced 
to Long bv Hoffmeister under an assumed name. Hoffmeister 
informed Long that her child was her little sister. \\ hy this 
deception if their relations were proper? If she had been em¬ 
ployed at the laundry tit nights. Long, the proprietor, and pay¬ 
master. would have certainly known it. The mere fact that 
she was going to the laundry from three to four nights a week 
and remaining there alone with. Hoffmeister in the same room 
in which he had his bed until after \'l o’clock with the doors 
locked and lights out, negatives the possibility of innocence. 
Less than two months before she commenced visiting Hoff¬ 
meister at the laundry she had been charged in a previous pro¬ 
ceeding as his paramour. She was then living upon the money 
furnished by appellee, her husband, and it was unnecessary for 
her to seek employment, certainly not employment under such 
circumstances. A woman who would so demean herself, a< 
found by the Court, has no sense of propriety and decency. 
The inclination to commit adultery must have existed. The 
opportunity was ever present. 
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THE LAW. 

I he Courts have always held that evidence equivalent to that 
adduced in the record in this case was sufficient to support a 
decree of absolute divorce. A few citations would appear to 
he sufficient. In Bateman vs. Bateman (42 I). C„ App., p —) 
this Court said : 


“It is unnecessary to detail what the detectives testi¬ 
fied they saw taking place between defendant and the 
co-respondent during the time he remained with her in 
the apartment. His mere presence there at the hour of 
the night, in connection with the general compromising 
relations of the two, as detailed in the record, would be 
sufficient. I he commission of the act of adultery is so 
conclusively proved as to admit of no reasonable doubt." 

In Stiles vs. Stiles (Supreme Court of Illinois, 47 X. E. 
Rep., at p. sTii) the Court, citing Greenl. Ev., Secs. 40, 41, 44, 
states the general rule thus: 


* 1 he nature of the evidence which is considered suffi¬ 
cient O'* establish the charge (adultery) before any tri¬ 
bunal has been clearly expounded by Lord Stowelf, and 
is best stated in his own language: 'It is a fundamental 
rule, he observes, ‘that it is not necessarv to prove the 
direct fact of adultery, because, if it were otherwise, 
there is not one case in a hundred in which that proof 
would be obtainable. It is very rarely, indeed, that the 
parties are surprised in the direct act of adultery. In 
every ca^e, almost, the fact is inferred from circum¬ 
stances that lead to it by a fair inference as a necessary 
conclusion, and unless this were the case, and unless this 
were so held, no piotection whatever could be given to 
marital rights. * * * The only general rule that can 
be laid dow n upon the subject is that the circumstances 
lau. t be such as would lead the guarded discretion of a 
reasonable and just man to the conclusion; for it is not 
to lead a rash and intemperate judgment, moving upon 
appearances that are equally capable of two interpreta¬ 
tion-; neither is it to be a matter of artificial reasoning 



judging upon such things differently from what would 
strike the careful and cautious consideration of a dis¬ 
creet man. * * * Upon such subjects the rational 

and the legal interpretation must he the same.” 

In Names rs. Names (Iowa Supreme Court, 25 N. \\ . Rep., 
it p. (w2) the Court says: 

“Adultery is peculiarly a crime of darkness. It is 
seldom that it can be proven by other than circumstan¬ 
tial evidence, and the evidence is held to he sufficient 
when the circumstances proven lead naturally and fairly 
to the conclusion of guilt, and are inconsistent with any 
rational theorv of innocence. See Inskeep rs. Inskeep, 
5 Iowa, 20-1.” 

In Graham rs. Graham (New Jersey Chancery Court. 2.N 
Atl. Rep., at p. the Court says: 

•A ice Chancellor Nan Meet, in I Hack z's. 1’lack. do 
N. 1. Etj., 22 S, 220, says: ‘In cases of this class, where 
infidelity is charged against a wife, it is always impor¬ 
tant to inquire whether the evidence shows she has so 
far suffered herself to be alienated from her husband as 
to allow a criminal love or desire for another man to 
enter her heart. If such a passion has found a dwell¬ 
ing there, proof which would otherwise he scarcely sulh- 
cicnt to raise a passing cloud of suspicion will possess 
a most convincing force.* ” 

To the same effect will be found the citations in 11 Cyc.. <*>S1, 
under the heading “Divorce, subchapter <’>, pars, a and b. 

third assignment of error. 


The third assignment of error is to the effect that the Court 
improperly took judicial notice of the previous divorce pro¬ 
ceeding which is before this Court in case No. 2(>(id, and m 
which the appellants in this case, Mrs. Staples and Hoffmeister, 
had been charged with having committed adultery. That was 



a proceeding instituted and heard in the same Court in which 
tins case was instituted and heard. It was a matter of public 
record of which the Court properly took judicial notice. It is 
a general principle of law that the Court will take judicial 
notice of its own records and decisions, Aspen Mining and 
Smelting Company vs. Billings (150 U. S., 31) ; Craemer vs. 
Washington (108 U. S., 124). 

Courts will also take notice of whatever is generally known 
within the limits of their jurisdiction, Brown vs Piner (91 
L\ S. 37. F V ’ 

If a fact, alleged to exist, and upon which the rights of the 
parties depend, is within common experience and knowledge, 
it is one of which the Courts will take judicial notice, Minne¬ 
sota vs. Barber (140 U. S., 313). 

^ In Webster vs. San Pedro Lumber Company (Supreme 
Court of California, 35 Pac. Rep., at p. 872) the Court said: 

And we think it may be said generally that, when 
necessary foi the administration of justice in a given 
case, the Court will take such notice of all previous and 
undisputed proceedings therein as appear of record, 
certified oi authenticated as recjuired by law, and re¬ 
quired by law to he on hie or of record' in the cause.” 

Considering the evidence in this case in the light of the 
established rulings of the Court it is respectfully submitted that 
the decice of the lower Court should he affirmed with costs 
upon the appellants. 

APPELLANTS’ REPLY BRIEF IX CASE Xo. 2(i(i:L 


First Objection. 

Counsel for appellees in this case, by motion tiled, objects to 
the appeal on the technical ground that appellant s designation 
of the record was not served upon him as required by para¬ 
graph of Rule 5 of the rules of this Court. There is no 




1 ? 


direct claim that the entire record before the lower Court when 
the decree appealed from was entered is not now before this 
Court. Ry inference, however, counsel seeks to create the 
impression that the “evidence introduced upon the hearing of 
the original cause’ was before the lower Court when the de¬ 
cree ( R. TO-SO) was entered, and that that evidence is not in 
this record. The original decree was entered May •>, 1'•>!•> 

( R. 7 ). The testimony taken at the hearing upon which that 
decree was entered was not reported (Gardiner's Att.. R. H>: 
Staples' Answer, R. 74). Abstracts of the evidence in the 
form of memorandum briefs, however, were tiled with the 
Court by counsel for appellant and appellee, and those abstracts 
appear in the record ( R. Ti-4 1 ). 1 he pleadings in the original 

cause appear in the record ( R. 1-7 ). 1 bus ail the evidence 

before the lower Court when the decree appealed from was 
entered pertaining to the original hearing is now before this 
Court. Appellant designated every paper in the record that 
was before the lower Court when the decree appealed from 
was entered, and, therefore, if no notice of the designation of 
the record was served upon counsel for appeiRes, lus clients 
have not and could not sustain injury theieb\. An examina¬ 
tion of the record before this Court will disclose that it con¬ 
tains all the papers consecuti\e;\ that were before the lowei 
Court when the decree appealed trom was enivied. R) icfci- 
ence to the order of November 4, 11)14 ( R. >>-! ) it will he seen 
that the Court allowed the Rill of Review to he tiled. Ry ref¬ 
erence to the decree of January », l-’l 1. appealed fio.n ( R. 
71). mi) it will he seen that the case was there heard upon 
motion of appellees “to strike out the order granting to Charles 
\Y. Staples leave to tile his Rill of Review," upon which no 
testimonv was taken. Ry the decree the order allowing the 
Rill of Review to be filed was set aside and the Court then de¬ 
nied the application for leave to file the Rill of Review. 

In this proceeding the public, as well as the appellant and 
appellee, is an interested party. In Rowell :v>\ Rowell ( Su¬ 
preme C ourt of Alabama, 1 So, Rep., • >•>()) 1ne C on11 s, i \ s, «el a- 
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tivc to such a proceeding: 


“The rights and interests of society and the govern¬ 
ment—of the community at large—being considered in¬ 
volved, such suits are regarded of a tripartite character. 
*A divorce suit, while on its face a mere controversy 
between private parties of record, is, as truly viewed, a 
triangular proceeding, sui generis, wherein the public 
or government occupies in effect the position of a third 
party.’ 2 Bish. Mar. & Div., par. 230; Ribet vs Ribet, 
30 Ala., 348.” 

If it is seriously contended by counsel for appellees that any 
material portion of the record before the lower Court is not 
in the record now before this Court, it is clearly within the 
power of this Court, to set aside the submission and afford 
counsel for appellees opportunity to have the portions of the 
record he may claim are not before this Court certified to this 
Court. The identical question was presented in Florida Cen¬ 
tral Railway Company z's. Schulte (10(> U. S., (>T4), wherein 
the Court said: 

“While we desire to encourage in every proper way 
all attempts made in good faith to exclude immaterial 
matter from the transcripts brought here on appeals or 
writs of error, it will not do to permit the appellant or 
plaintiff in error to make up a record to suit himself, 
without any regard to the wishes of his opponents or the 
rules and practice of the Court. We, therefore, order: 

“That the appellees file with the Clerk of this Court 
and with the counsel for the appellants, on or before the 
first day of February next, a statement of the papers, 
documents and proofs used on the hearing below, and 
omitted in the transcript now on file, which they deem 
necessary for the proper presentation of the cause, and 
that unless the appellees shall, on or before the loth 
day of March, file in this Court as part of the record 
copies of such papers, duly certified by the Clerk of the 
Cricuit Court, or his deputy, under the seal of the Court, 
this appeal he dismissed.” 
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If there is any serious elaim by counsel for appellees that 
any material paper has not been included in the recoid of this 
case, the Court, under Rule 5, Section S, has the powei to 
send for the particular paper for examination. If the ques¬ 
tion raised is vital to this case, the interest of the general public 
in the subiect-matter requires that such action may he taken 
by this Court as will enable it to hear the case on the merits. 

Second Objection. 

The second objection of counsel is that the allowance of the 
|till of Review wa- wholly within the discretion of the lower 
Court, and that its decree will not he disturbed save where its 
discretion has been dearly abused. An examination of the 
record elearlv disclose- that there was an abuse of discretion 
on the part of the lower Court. In 1 Cyc.. *d!>. it is said: 

"An abu-e of discretion is merely a discretion exer- 
ci'C'd to an end or purpose not justified by and clearly 
against reason and evidence—Sharon rs. Sharon. A> 


Cal., 




Is; ] I* rac 

1 X. w. 


;> i • >; 
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Murrav 


iuell. 1 I W is.. 


Accompanying the Rill of Review is the affidavit of Lloyd 
lohimoii. which -tale- that aide; the original proceedings were 
instituted Mr-. Staples sent him word by Mr. \\ tse, asking him 
to destroy a large number of indecent and vulgar letters written 
by her to him, Johnson. Had these letters, or had Johnson's 
testimony, supported by the testimony of Clarence Rasham and 
llarvev E. Cabanas, whose affidavits were attached to the Rd! 
() f Review ( R. 11-la) been before the Court, it i- inconceiv¬ 
able that the original decree would have been entered. 1 he 
request by Mrs. Staples for the destruction of these letter- ww 

frima facie evidence of her guilt. 

After the bill had been tiled by order entered Xoxembei I. 
mi:; (R. :;i), and after appellee, Mrs. Staples, on November 
~ pjbb had filed a motion to set aside the order allowing the 
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l)ill to be filed (R. Id), appellant. Staples, filed a petition on 
November 11, 1913 f R. 43-50) alleging that appellees, Hoff- 
meistcr and Mrs. Staples, Mrs. Staples’ mother, Mrs. Margaret 
Small den, and a personal friend of Mrs. Staples, Jerry Unger, 
were attempting by intimidation, coercion and threats of loss 
of official positions to coerce or induce Lloyd F. Johnson, Clar¬ 
ence Basham and Harvey E. Cabanas to repudiate the state¬ 
ment contained in their affidavits which were attached to the 
petition ( R. 15-50), and that William Smallden, stepfather of 
Mrs. Staples, had, for a money consideration, attempted to 
suborn certain persons to commit perjury in behalf of his step¬ 
daughter, Mrs. Staples, in this proceeding; that he had made 
improper proposals to Albert Nantz, a member of this bar, to 
obtain perjured evidence for use at the trial of this cause. A 
rule was issued and the case was heard in open court, and on 


December 9, 1913 ( R. T9), an order 
Jerry Unger and William Smallden “ 


was entered adjudging 
in contempt of Court as 


charged in the petition,” and continuing the rule against Mrs. 
Staples, Hoffmeister and Mrs. Smallden until January 5, 1914. 
1'fiis was little short of conclusive evidence of the guilt of the 


appellees. In Houser zs. Austin (10 Pac. Rep., at 32) the 
Court held that the payment of money to a witness to induce 


him to refrain from appearing at the trial and testifving 
was the strongest evidence against the litigant offering the 
inducement, and reviews the authorities upon the subject as 
toil.>ws: 


“Best on Principles of Evidence (Section 111) says 
tnat in the case of Annesley zs. Earl of Anglesea, IT 
How. St. 1 r., 143)0, in which the defendant caused the 
plaint 1 11 to be kidnaped and sent to sea, and afterwards 
endeavored to take away his life upon a false charge of 
murder, one of the judges say that these facts spoke 
n ore strongly in proof of plaintiff’s case than a thou- 
-and witnesses. The case was undoubtedlv an aggra¬ 
vated one, and the doctrine stated with exceptional 
torce. I Phillips on Evidence ( Volume 1, p. <>39) says: 
\\ here a person is proved to have suppressed any spe- 



cies of evidence, the presumption will arise that if the 
truth had appeared it would have been against his in¬ 
terest, and that his conduct is attributable to his knowl¬ 
edge of this circumstance.’ ” 

In Georgia Railway & Bank Company vs. Bybrend (27 S. E. 
Rep.. 7!>!>) the Court reviews the authorities upon the destruc¬ 
tion and suppression of evidence in part, as follows: 

•'In the opinion (page 1 <> 1, r>(> W’L., and page IS, 11 
X. \Y.). Evon. J„ cites the Moriarty case, supra, and 
1 Green 1. Ew. par. 1 !M», which is in point upon the prin¬ 
ciple involved. ‘W here a party is proved to have sup¬ 
pressed any species of evidence, or to have destroyed 
or defaced any written instrument, a presumption arises 
that, had the truth appeared, it would have been against 
his interest, and the fabrication of evidence raises a pre¬ 
sumption against the party doing so,—no less than when 
evidence has been suppressed or withheld. Winched 
rs. Edwards, :»7 Ilk. M. ‘On the trial of a case it may 
be shown that a party has destroyed or suppressed ma¬ 
terial evidence, or has fabricated such evidence, as it 
implies an admission that he has no right to recover if 
the case is tried on the evidence, as it exists. Railway 
Co. 7X McMahon, I":’. 111., ISA ‘All efforts by either 
partv to a suit, nr his authorized agent, to destroy, 
fabricate or .-uppress evidence, may be shown; such 
acts being in the nature oi an admission that the pa it) 
has no sufficient case unless aided by suppressing evi¬ 
dence. or by the fabrication of more evidence. Lyons 
r.s\ Lawrence, 12 Ilk, App. 5:11 ; 1 Thomp. Trials, 
par. T!»r>. ‘The alteration, suppression, falsification, de¬ 
struction or manufacturing of evidence raises a pre¬ 
sumption against the spoilator. ' * Omnia Prac- 

sunnintitr contra spoliatoreni . Lawson, 1 res. L\., Bin. 

In McHugh i s . McHugh ( 10 Ath Rep., at 111) the Court 

savs: 


••'file conduct of a party to a cause may be of the 
highest importance in determining whether the cause 
,,f action in which he is ])laintilT, or the ground <>r de- 
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ft*nsc if lie is defendant, is honest and just, just as it 
is evidence against a prisoner that lie has said one thing 
at one time and another at another, as showing that the 
recourse to falsehood leads fairly to an inference of 
guilt. Anything from which such an inference can he 
drawn i> cogent and important evidence, with a view to 
the issue. So, if you can show that a plaintiff has been 
suborning false testimony, and has endeavored to have 
recourse to perjury, it is strong evidence that he knew 
perfectly well his cause was an unrighteous one.” In 
Ivgan vs. Bowker. a Allen, 1 11), it was held that it was 
competent to prove that a party to an action had 
suborned a witness to swear falsely in a deposition 
taken in relation to the case, although the deposition 
had not been put in evidence by either party at the trial. 

I he decision rests on the ground that a party would not 
support a fair claim by falsehood, and that, when he has 
been guilty of fraud in the maintenance of the action, 
proof of the fraud is competent as an admission of the 
fraudulent nature of the claim.” 


Counsel for appellees, \Y. Gwynn Gardiner, made an afti- 
avit in support of the motion to set aside the order allowing 
w Bill of Review to be tiled in which (R. 40) he savs: 


“Deponent says that it is very unfortunate, in view 
of the position now taken by the complainant that the 
testimony was not reported by a stenographer, that so 
far as he knows no stenographer reported the proceed¬ 
ings, and deponent earnestly requests that the lustice 
hearing this motion will confer with his associate Jus¬ 
tice of the Supreme Court of the District, to wit, jus¬ 
tice Anderson, who sat for three days in this cause, and 
most undoubtedly remembers the case because of the 
unusual features of the case, and further because coun¬ 


sel tor thi^ defendant requested the Court in writing to 
re ter the cause to the District Attorney in view of the 
positive contradictions of the \arious witnesses in the 
ca-e, and especially as to the testimony of Mattie 
\\ titers, who testified for the complainant in said cause.” 
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Appellant in bis answer to the motion to set aside the oidci 
allowing the Hilt of Review to he tiled (R. 73) said: 

“Answering the thirteenth paragraph of said affidavit, 
complainant says that it is indeed unfortunate that the 
testimony given at the previous hearing was not re¬ 
ported and that the case was not sent to the 1 district 
Attorney's office for investigation and the prosecution 
of those witnesses who gave perjured testimony. 

Counsel for appellant and appellees requested the 1 rial 
Court at the original hearing (R. 32-34) to refer the case to 
the District Attorney’s office for investigation. 

The trial judge having allowed the Bill of Review to be 
tiled (R. 34) and appellee, Mrs. Staples, having filed her an¬ 
swer thereto (R. 35), and issues thereon having been joined 
( R. 59), and having found that appellees by attempted subor¬ 
nation of perjury, intimidation, coercion, and otherwise, en¬ 
deavored to secure false evidence and to suppress the true facts 
from the Court, it was clearly an abuse of discretion to have 
sustained appellee, Mrs. Staples’, motion to set aside the order 
allowing the bill to be tiled and to have entered a decree dis¬ 
missing appellant’s petition for leave to file the Bill of Review. 

If the true evidence, now obtainable, had been before the 
Court at the original hearing, appellant would have secured an 
absolute divorce, the custody of his child, and the costs would 
have been assessed against the defendant and co-defendant. 
By fraud and imposition practiced by appellees upon the Trial 
Court appellant was deprived of a clear right, and the Court 
as a result of said fraud and imposition awarded appellee, Mrs. 
Staples, a divroce a tnensa ct thoro and accordingly gave her 
die custody of the child, and assessed the costs against appel¬ 
lant, together with an attorney’s fee of $15n.n<>. to be paid to 
appellee's attorney. The rule prevailing in this country is that 
a wife is not entitled to an allowance for attorney s fees where 
an absolute divorce is granted ( 1 1 Cyc. i 10-7 11, par. “D ). 

Rorthese reasons it is respectfully submitted that the decree 



appealed from should be reversed and the cause remanded to 
the lower Court for appropriate proceedings, with costs of this 
appeal taxed against appellees. 

Webster Ballinger, 
Attorney for Appellee in Case No. 2743 
and Appellant in Case No. 2663 . 



